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of the criminal terrorism laws, at 18 
U.S.C. 2331; and 

(2) The event or act (or the cir-
cumstances of death or injury) was of 
such extraordinary or cataclysmic 
character as to make particularized 
factual findings impossible, imprac-
tical, unnecessary, or unduly burden-
some. 

Voluntary intoxication at the time of 
death or catastrophic injury means the 
following, as shown by any commonly- 
accepted tissue, -fluid, or -breath test 
or by other competent evidence: 

(1) With respect to alcohol, (i) In any 
claim arising from a public safety offi-
cer’s death in which the death was si-
multaneous (or practically simulta-
neous) with the injury, it means intoxi-
cation as defined in the Act, at 42 
U.S.C. 3796b(5), unless convincing evi-
dence demonstrates that the officer did 
not introduce the alcohol into his body 
intentionally; and 

(ii) In any claim not described in 
paragraph (1)(i) of this definition, un-
less convincing evidence demonstrates 
that the officer did not introduce the 
alcohol into his body intentionally, it 
means intoxication— 

(A) As defined in the Act, at 42 U.S.C. 
3796b(5), mutatis mutandis (i.e., with 
‘‘post-mortem’’ (each place it occurs) 
and ‘‘death’’ being substituted, respec-
tively, by ‘‘post-injury’’ and ‘‘injury’’); 
and 

(B) As of the injury date; and 
(2) With respect to drugs or other 

substances, it means intoxication as 
defined in the Act, at 42 U.S.C. 3796b(5), 
as evidenced by the presence (as of the 
injury date) in the body of the public 
safety officer— 

(i) Of any controlled substance in-
cluded on Schedule I of the drug con-
trol and enforcement laws (see 21 U.S.C. 
812(a)), or any controlled substance in-
cluded on Schedule II, III, IV, or V of 
such laws (see 21 U.S.C. 812(a)) and with 
respect to which there is no thera-
peutic range or maximum rec-
ommended dosage, unless convincing 
evidence demonstrates that such intro-
duction was not a culpable act of the 
officer’s under the criminal laws; or 

(ii) Of any controlled substance in-
cluded on Schedule II, III, IV, or V of 
the drug control and enforcement laws 
(see 21 U.S.C. 812(a)) and with respect to 

which there is a therapeutic range or 
maximum recommended dosage— 

(A) At levels above or in excess of 
such range or dosage, unless con-
vincing evidence demonstrates that 
such introduction was not a culpable 
act of the officer’s under the criminal 
laws; or 

(B) At levels at, below, or within 
such range or dosage, unless con-
vincing evidence demonstrates that— 

(1) Such introduction was not a cul-
pable act of the officer’s under the 
criminal laws; or 

(2) The officer was not acting in an 
intoxicated manner immediately prior 
to the injury date. 

[71 FR 46037, Aug. 10, 2006, as amended at 73 
FR 76528, Dec. 17, 2008; 78 FR 29234, May 20, 
2013; 79 FR 35492, June 23, 2014] 

§ 32.4 Terms; construction, sever-
ability; effect. 

(a) In determining the meaning of 
any provision of this part, unless the 
context should indicate otherwise, the 
first three provisions of 1 U.S.C. 1 
(rules of construction) shall apply. 

(b) If benefits are denied to any indi-
vidual pursuant to the Act, at 42 U.S.C. 
3796a(4), or otherwise because his ac-
tions were a substantial contributing 
factor to the death of the public safety 
officer, such individual shall be pre-
sumed irrebuttably, for all purposes, 
not to have survived the officer. 

(c) Any provision of this part held to 
be invalid or unenforceable by its 
terms, or as applied to any person or 
circumstance, shall be construed so as 
to give it the maximum effect per-
mitted by law, unless such holding 
shall be one of utter invalidity or unen-
forceability, in which event such provi-
sion shall be deemed severable 
herefrom and shall not affect the re-
mainder hereof or the application of 
such provision to other persons not 
similarly situated or to other, dis-
similar circumstances. 

(d) Unless the same should expressly 
provide otherwise (e.g., by use of the 
word ‘‘hereafter’’ in an appropriations 
proviso), any amendment to the Act (or 
any statutory enactment otherwise di-
rectly referent or -applicable to the 
program that is the subject of this 
part), shall apply only with respect to 
injuries (or, in connection with claims 
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under the Act, at 42 U.S.C. 3796(k), 
shall apply only with respect to heart 
attacks or strokes referred to in the 
Act, at 42 U.S.C. 3796(k)(2)) occurring 
on or after the date it takes effect. 

[73 FR 76531, Dec. 17, 2008] 

§ 32.5 Evidence. 
(a) Except as otherwise may be ex-

pressly provided in the Act or this 
part, a claimant has the burden of per-
suasion as to all material issues of 
fact, and by the standard of proof of 
‘‘more likely than not.’’ 

(b) Except as otherwise may be ex-
pressly provided in this part, the PSOB 
determining official may, at his discre-
tion, consider (but shall not be bound 
by) the factual findings of a public 
agency. 

(c) Rules 301 (presumptions), 401 (rel-
evant evidence), 402 (admissibility), 602 
to 604 (witnesses), 701 to 704 (testi-
mony), 901 to 903 (authentication), and 
1001 to 1007 (contents of writings, 
records, and photographs) of the Fed-
eral Rules of Evidence shall apply, mu-
tatis mutandis, to all filings, hearings, 
and other proceedings or matters. No 
extrinsic evidence of authenticity as a 
condition precedent to admissibility 
shall be required with respect to any 
document purporting to bear the signa-
ture of an expert engaged by the BJA. 

(d) In determining a claim, the PSOB 
determining official may, at his discre-
tion, draw an adverse inference if, 
without reasonable justification or ex-
cuse— 

(1) A claimant fails or refuses to file 
with the PSOB Office— 

(i) Such material- or relevant evi-
dence or -information within his pos-
session, control, or ken as may reason-
ably be requested from time to time by 
such official; or 

(ii) Such authorizations or waivers as 
may reasonably be requested from time 
to time by such official to enable him 
(or to assist in enabling him) to obtain 
access to material- or relevant evi-
dence or -information of a medical, 
personnel, financial, or other confiden-
tial nature; 

(2) A claimant under subpart C of 
this part fails or refuses to appear in 
person— 

(i) At his hearing under subpart E of 
this part (if there be such a hearing); or 

(ii) Before such official (or otherwise 
permit such official personally to ob-
serve his condition), at a time and lo-
cation reasonably convenient to both, 
as may reasonably be requested by 
such official; or 

(3) A claimant under subpart B or C 
of this part fails or refuses to apply for 
(or to pursue to completion), in timely 
fashion, the benefits, if any, described 
in § 32.15(a)(1)(i) or § 32.25(a)(1)(i), re-
spectively. 

(e) In determining a claim, the PSOB 
determining official may, at his discre-
tion, draw an inference of voluntary in-
toxication at the time of death or cata-
strophic injury if, without reasonable 
justification or excuse, appropriate 
toxicologic analysis (including au-
topsy, in the event of death) is not per-
formed, and/or the results thereof are 
not filed with the PSOB Office, where 
there is credible evidence suggesting 
that intoxication may have been a fac-
tor in the death or injury, or that the 
public safety officer— 

(1) As of or near the injury date, 
was— 

(i) A consumer of alcohol— 
(A) In amounts likely to produce a 

blood-alcohol level of .10 per centum or 
greater in individuals similar to the of-
ficer in weight and sex; or 

(B) In any amount, after ever having 
been treated at an inpatient facility for 
alcoholism; 

(ii) A consumer of controlled sub-
stances included on Schedule I of the 
drug control and enforcement laws (see 
21 U.S.C. 812(a)); or 

(iii) An abuser of controlled sub-
stances included on Schedule II, III, IV, 
or V of the drug control and enforce-
ment laws (see 21 U.S.C. 812(a)); or 

(2) Immediately prior to the injury 
date, was under the influence of alco-
hol or drugs or other substances or oth-
erwise acting in an intoxicated man-
ner. 

(f) In determining a claim under the 
Act, at 42 U.S.C. 3796c–1 or Public Law 
107–37, the certification described 
therein shall constitute prima facie evi-
dence— 

(1) Of the public agency’s acknowl-
edgment that the public safety officer, 
as of the injury date, was— 

(i) A public safety officer of the kind 
described in the certification; 
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